PAGE  
Page 5 of 5 


REACH Consortia and Taxation
1. Tax Issues

The tax implications in context of REACH consortia particularly stem from Value Added Taxation (VAT) in the EU.
1.1 VAT Implications

Consortia, which take part in economic activities at markets in the EU, will be seen as VAT-payer, in particular if such consortia work on the basis of cost reimbursements from their members. That implies that the respective consortium has to register in the Member States of its economic activities for VAT purposes, leading to the following VAT compliance cost:
· At least quarterly filing of VAT return and recapitulative statement for intra-community services from (intra-community service listings from 2010 onwards);
· Obligations to issue formally correct outgoing VAT-invoices;

· Retention of incoming and outgoing invoices (up to 10 years);
· Obligation for book-keeping for VAT purposes.

Of even more particular concern are the VAT risks, which arise from a consortium if deemed to be a VAT-person:
· Incoming invoices have to show the correct and complete name and address of the recipient of the invoiced supply, else any invoiced VAT amount will not be deductible and hence become a cost element (cost factor: DE – 19%, BE – 21% etc.). Particularly worrisome in this regard is the correct and complete name of a consortium, which is not organized in a legal form that has its own registered company name (Firma);
· Differentiation, whether the exchange of services amongst the members or between the members and the consortium is a VAT-able supply of services or a non-VAT-able contribution by the members to the consortium;

· Free-of-charge exchange of studies amongst the members or between the members and the consortium will lead to non-deductible VAT burdens;

· Determination of the place of supply of services by or to the consortium, which is the prerequisite to establish where VAT obligations have to be fulfilled in context of the supplied service;
· Liability of members for the VAT risks and VAT compliance failures of the consortium.

To cope with the VAT compliance cost as well as VAT risks, the proposal is to establish the consortium in a way that the consortium as such is not taking part in economic activities at markets but one or more particular members (Lead Companies) in their own name but on account of all members of the consortium – Innengesellschaft (undisclosed partnership) – cp. below: Approach A – Smaller Consortia.
However, if such an approach is not feasible due to the size of the consortium with regard to the number of members, or the number of chemicals to be registered by the consortium etc., the adequate approach is described below: Approach B – Consortia that require a commercially arranged management.
However, both situations require a tax clause setting forth that any consideration in the consortia agreements is to be understood as net amount, i.e. net of indirect taxes like VAT, Goods and Service TAX (GST) etc., cp. below: Generally required tax clauses in consortia agreements. Also in both situations free of charge supplies between the members or the members and the consortium should be avoided. If there are, nevertheless, free of charge supplies, detailed tax consultancy is strictly recommended to avoid tax risks.   
1.2 Direct Tax Implications
The Consortium shall be established as a non profit organization, e.g. as an European Economic Interest Grouping (EEIG).

Besides that there are some direct tax (like Corporate Income Tax – CIT, Trade Income Tax – Gewerbesteuer) implications arising from forming REACH consortia. Most important amongst such implication is that countries outside the EU will see payments to the consortium as royalties and thus subject it to withholding taxes, an implication which will be coped with by implementing an adequate direct tax clause (cp. below). Furthermore, some Member States of the EU might assume a permanent establishment of the members of the consortium in cases where such members are established in another country than the Member State of the seat of effective management of such a consortium. However, as the consortium is supposed to be a non-profit organization, such assumptions might not lead to direct tax payment obligations.

The anyhow required tax clause dealing with withholding taxes can be found below: Generally required tax clauses in consortia agreements.
2. Solutions

2.1 Approach A – Smaller Consortia

Approach A is feasible for smaller consortia that have a scope, which does not require a commercially arranged management of the consortium as such. Such consortia are usually and notwithstanding the tax implications managed by the Lead Company or an external service provider on behalf of the Lead Company.
The Approach A is aimed to establish the consortium in a way that the consortium as such is not taking part in economic activities at markets but one or more particular members (Lead Companies) only in their own name but on account of all members of the consortium – Innengesellschaft (undisclosed partnership). 
The particular setting of Approach A is the following:

Any external relationship of the consortium will be operated by a particular member of the consortium – usually the Lead Company or one of the Lead Companies in case there are more than one (“Executive Lead Company” – “ELC”).

However, instead of the ELC, an external service provider (“REACH Management Company”) can operate the external relationships of the consortium – acting in its own name but on account of all the members of the consortium. As a pre-requisite for such a structure, identical REACH management service agreements shall be entered into between the REACH Management Company and each particular member of the consortium.
At members option one of the following two models (“Standard Model” or “Commission Model”) should be used to handle this issue:
2.1.1 Standard Model

The ELC* shall according to the model contract:
· Conduct any external relation of the consortium in the ELC’s* own name yet on account of all members of the consortium;

· Engage any external service provider for management tasks or providing new studies to be conducted by the consortium in the name of ELC* yet on account of all members following the decision of the Steering Committee ;

· Invoice and collect cash from the other members for the cost portions allocated to the members of the consortium other than the ELC for the engagement of external service providers for management tasks or provision of new studies;*
· Charge newly admitted members with a compensation fee for administrative costs (management services) and credit the other members accordingly.*
In this model, the invoicing of existing studies to the other members, the compensation invoices to newly admitted members, and the credits to the other members for such compensation received shall be issued by the original owner of the study. 

Also the compensation invoices to newly admitted members for new studies shall be issued by each (old) member, which became joint owner of the study.
* Can be done by the REACH Management Company instead of the ELC.

2.1.2 Commission Model

Another possibility is to run all invoicing (also for compensation of studies to new members) through the Lead Company in a commission model:  

· Conduct any external relation of the consortium in the ELC’s* own name yet on account of all members of the consortium;

· Engage any external service provider for management tasks or providing new studies to be conducted by the consortium in the name of ELC* yet on account of all members;

· Invoice and collect cash from the other members for the cost portions allocated to the members of the consortium other than the ELC for the engagement of external service providers for management tasks or provision of new studies;*
· Charge newly admitted members with an advantage compensation fee for administrative costs (management services) and credit the other members accordingly.*
· Provide newly admitted members to the consortium with rights to use existing studies respectively with joint ownership rights in new studies generated by the consortium;*
· For that purposes obtain a right to grant a non-transferable right to use existing studies to all newly admitted members from the member granting the rights to use the respective existing study to the other members at formation of the consortium;*
· Be entitled by the other members to transfer joint ownership rights in new studies to newly admitted members;*
· Invoice and collect cash from the newly admitted members for their allocated cost portions with regard to the rights to use existing studies or the joint-ownership rights in new studies;*
· Invoice and collect cash from the newly admitted members for the advantage compensation to be paid by such newly admitted members;*
· Issue credit notes and reimburse the other (existing) members proportionally to their allocated cost portions for the cash collected from newly admitted members.*
In case that the consortium shall be set up in a way that the usage right in existing studies as well as the joint co-ownership in new studies are only to be granted to newly admitted members by the ELC*.  The ELC* must be entitled to invoice the newly admitted members also on behalf of the other (existing) members and to collect the respective cash.
The consortia model agreement has to be amended accordingly.

* Can be done by the REACH Management Company instead of the ELC.

2.2 Approach B – Consortia that require a commercially arranged management

The Approach A might not be feasible if the size of the consortium with regard to the number of members or the number of chemicals to be registered by the consortium has reached an extent, by which the consortium requires a commercially arranged management, in particular has to employ own staff for daily management.
In such circumstances the consortium as such has to take part in economic activities at markets, e.g. to hire external service providers on behalf of the consortium itself. One criterion for such an extent of the consortium is that no lead company considers itself able to act for the consortium in its own name and for account of all members.
To evaluate the advantages of this Approach against Approach A, it must be considered that the consortium has to be formally established and has to fulfill recording and book-keeping obligations merely due to the extent of its activities. 
The setup suitable for such a situation is:

· The consortium acts on behalf of itself in external relations;
· The consortium shall be established in an organizational form, which can act under a genuine company name, like a European Economic Interest Grouping (EEIG, EWIV) or a General (Unlimited) Partnership (e.g. OHG without intention to produce profit)

· The consortium itself shall be registered for VAT purposes at the place of its effective management and – if required by VAT law – at other places of economic activities;

· The consortium shall be advised with regard to VAT by a qualified tax advisor or a certified public accountant;
· The book-keeping of the consortium shall be done by a qualified tax advisor or a certified public accountant;

· The storage of documents has to be done as legally required; 

· The engaged qualified tax advisor or certified public accountant shall be held responsible for proper management of all VAT-related activities; a limitation of liability below 2 Mio. € shall not be accepted by the consortium.

The possible operational invoicing scenarios from a VAT perspective are the same as described under Approach A, apart from the fact that the consortium acts instead of the ELC. Dependant from the chosen invoice scenario, the consortia model agreement has to be amended accordingly.

2.3 Generally required tax clauses in consortia agreements

a) Direct Tax Clause

Each consortium agreement requires a clause dealing with who shall bear withholding taxes levied upon payments to the consortium or its members, in particular the ELC (cp. Direct Tax Implications). As the consortium and/or the members might not have a sufficient tax base to off-set foreign withholding tax credits and as the levy of withholding taxes on payments to the consortium and/or the members is mainly due to fact that the respective payer is established outside the EU, it is reasonable to burden such withholding taxes upon the payer. The technical way is to gross up the payment liability according to the formula:
payment obligation = consideration / (1 – p), with p = withholding tax rate 

The respective wording to amend the article of the consortium agreement dealing with the cost sharing principles (e.g. Article X.2 of the CEFIC model consortium agreement) is attached.
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b) Indirect Tax Clause
The principle of indirect taxes like VAT, Goods and Service Tax (GST), Service Tax, Business Tax etc is that such taxes shall be borne by the person receiving the invoiced economic benefit and making the respective payment (cp. VAT Implications). The attached clause provides according to this principle that such indirect taxes shall be borne by the payer and makes thus clear, that any consideration arising out of the consortium agreement are to be understood as amounts net of indirect taxes.
The respective wording to amend the article of the consortium agreement dealing with the cost sharing principles (e.g. Article X.2 of the CEFIC model consortium agreement) is attached.
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Direct Tax Clause


All payments due hereunder shall be net payments, i.e. free of any bank or transfer charges or similar charges and without deduction of any taxes, levies or other dues payable. If payer is required to withhold any tax or to make any other deduction from any such payments, then the said payments shall be increased to the extent necessary to ensure that, after making of the required deduction or withholding, payee receives and retains (free from any liability in respect of any such deduction or withholding) a net sum equal to the sum which payee would have received and so retained had no such deduction or withholding been made or required to be made (gross-up amount). If upon application of the beneficiary any Withholding Tax can be reduced, or refunded, or an exemption from Withholding Tax is granted, payer shall file on behalf of payee for such reduction, refund or exemption. Payee shall render any assistance to payer to obtain such Withholding Tax reduction, refund or exemption. Payer shall be entitled to any refund of Withholding Taxes.
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Indirect Tax Clause


Indirect Taxes – including but not limited to Value Added Tax (VAT), Goods and Service Tax (GST), Service Tax, Business Tax – as applicable pursuant to the relevant tax law, shall be borne by payer. However, payer is entitled to withhold any payment of indirect taxes unless payee has provided payer with a sufficient invoice for purposes of indirect taxation.


