	BDI-HDE
 guidance for complying with the requirements of the REACH- Regulation
	[image: image1.jpg]



	[image: image2.jpg]mHDE

Hauptverband des Deutschen Einzelhandels





	3.2.6
Communication in the supply chain – substances of very high concern in articles 
	Version 5.6
	1.6.2011


	What?

	1. Commercial recipient: Any supplier of an article (according to Art. 3 Nr.3) containing a substance of very high concern included in the "Candidate List" published by the European Chemicals Agency (ECHA) in accordance with Art. 59 (10) in a concentration above 0.1 % weight by weight (w/w), shall provide the "recipient of the article" with suffi​cient information, available to the supplier, to allow the safe use of the article, including, as a minimum, the name of the substance (Art. 33 (1)).
The supplier has a duty to fulfil this obligation, without being asked, only with regard to the "recipient of an article". According to Art. 3, No. 35, this means an industrial or commercial user or distributor, but not a pri​vate consumer. Here, the obligation to forward the information has been established by the legislator as the duty of the supplier with regard to his customers.
2. Private consumer: At the request of a consumer, any supplier of an article (according to Art. 3 Nr.3) containing a substance of very high concern included in the candidate list in a concentration above 0.1 % w/w per article shall provide the consumer with sufficient information, available to the supplier, to allow safe use of the article, including, as a minimum, the name of the substance (Art. 33 (2)).
This obligation, to be fulfilled only on request, applies only to private end-users, those are meant by the no further defined term "consumer".
3. ECHA publishes proposals for substances to be included in the candidate list, cf. ECHA-authorisation web​site. Concerned companies should check the substance proposals and the justifications. Comments can be given to ECHA until the respective deadline (cf. link to „commenting form“ for each substance).

4. Unlike the obligation to notify according to Art. 7 (2) (see BDI guidance 2.2.4), the obligation to communi​cate information according to Art. 33 is not linked to an annual quantity of a substance, but instead applies to all articles containing a substance on the candidate list in a concentration higher than 0.1 % w/w per pro​duct, regardless of the production or import volume.

	Who?

	5. The aforementioned obligations apply to all members of the supply chain, from producers or importers of an article to retail distributors (Art. 3, No. 33).

	How?

	6. The following information shall be communicated to each subsequent member of the supply chain, although there is no predefined format for this:
· If a substance on the candidate list is present in a concentration above 0.1 % w/w per article, the name of the substance, as a minimum, shall be provided.
· Information on the safe use of the article should be clearly worded for the consumer.
7. There is no provision given in the REACH Regulation in which language the "available information" has to be given in accordance with Article 33. It is however crucial, that the customer can understand the information provided. Therefore, the supplier of the product has to use a language he can assume the customer understands. Usually this will be the respective official language. If however the supplier and the customer correspond regularly in a different language, this language might be permitted as well. With regard to consumers however the respective official language might in all cases be obligatory in accordance with Article 33 (2).

	When?

	8. The information requested by the consumer shall be provided, free of charge, within 45 days of receipt of the request.

9. The Regulation specifies different deadlines for the entry into force of the obligations to notify and com​municate information. It might however generally not be feasible to fulfil an obligation to provide information within the supply chain immediately after publication of the candidate list, since the information must first be gathered across the entire supply chain. Product safety legislation already requires that sufficient information is available to allow for safe use of the article.

	Hints, recommendations, further links

	10. Hints, recommendations:
a) Producers of articles can obtain information on substances, which they use in their articles, from the safety data sheets for these substances.

b) The threshold of 0.1% w/w applies to each individual substance included in the candidate list, relative to the article as supplied (but there are still different views among EU Member States)
c) A consumer can request information in accordance with Art. 33 (2) only for a specific article, since the materials can vary in different articles or in different versions of the same article. Moreover, the supplier must provide information only if the article actually contains a substance on the candidate list in a con​centration higher than 0.1 % w/w per article. It is debatable whether the consumer actually has to be in possession of an article as a prerequisite to the right to get information in accordance with Art. 33 (2). Anyway, it is generally unrealistic for businesses to verify actual possession in each case.
d) Articles, article parts, spare parts etc. can also be purchased before publication of the candidate list or an amended version of the candidate list. In this case it is generally impossible to obtain information relating to the concentration of (new) substances on the candidate list at a later date. Therefore, as a basic princi​ple, the information can relate only to articles and their parts which are produced or imported after publi​cation of the (modified) candidate list.
e) In the case of imported articles or article parts, the information in accordance with Article 33 requires communication (e.g. by a materials information procedure) in the supply chain, which will take a certain amount of time (at least six months are required as a rule).
f) The simplest way to fulfil the information obligation acc. to Art. 33 (1) and (2) would be via the product information. This communication could be realised at the staring point of the information duty (also recurring) by an active hint of the supplier (per e-mail or letter) at a website with the relevant information. A further solu​tion would be a link in the product documentation, as far as available, on a website e. g. complemented by an update message of modification. Such information would as well be accessible for consumers, thus making the 45-days-request superfluous avoiding the respective efforts for companies.
11. Further links:
a) ECHA: Legally not binding "Guidance on requirements for substances in articles".
b) BDI: BDI guidance 2.2.3 and 2.2.4 for definition of articles.
c) BAuA Helpdesk: German version of the Candidate List.
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